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2S0 YALE LAW JOURNAL. 

JUDICIAL INQUIRY INTO THE VALIDITY OF A MUNICIPAL ORDINANCE. 

The Supreme Court of California in Dobbins v. City of Los 
Angeles, 139 Cal. 170, announced the proposition, "The motives 
which induce a legislative body to make a law cannot be consid- 
ered in a judicial proceeding in which the validity of the law is 
the question involved." 

By "legislative body" the court had reference to a municipal 
council, the case being one in which it was sought to contest the 
validity of a municipal ordinance made for the public health and 
safety on the ground that to enforce the ordinance would be to 
interfere arbitrarily with property rights guaranteed in the 
14th Amendment to the Constitution of the United States. We 
are bound to ask ourselves the question whether this declaration 
of the California court is the law with respect to municipal coun- 
cils. According to the best authorities to be found in the books, 
it is not the law. The judicial branch of a state government; 
that is, a state court, cannot institute an inquiry into the motives 
of a legislature in enacting a state law. By analogy to this rule, 
1 Dill. M. Corp. §311, it is true that as a general rule courts will 
not inquire into the motives behind municipal ordinances. But, 
as is said by the same authority, it will not do to apply the 
analogy to its full extent, for municipal bodies have too often 
shown themselves capable, like directories of private corporations, 
of using their powers fraudulently for their own advantage and to 
the advantage of others. 

The California court in rendering their decision relied on 
Munn v. Illinois, 94 U. S. 113. A careful reading of this case will 
show that the principles there enunciated, while applicable to 
judicial interference with and inquiry into state enactments, are 
not applicable, by reason of the distinction shown above, to cases 
of judicial review of municipal ordinances. 

As stated, the ordinance contested in Dobbins v. Los Angeles was 
one passed under authority of the police power given to the 
municipality. It was for the suppression of a gas manufactory, 
on the ground that the existence of the gas manufactory was a 
menace to the public health and safety. The making of gas, 
while in some respects a dangerous trade, is a lawful business. 
It is not a nuisance per se. A municipal corporation may by 
virtue of police power given to it restrain a lawful business, when 
the good of the public demands the restraint, and any damage 
resulting thereby to the proprietor of the lawful business or trade 
is considered damnum absque injuria, for "salus populi suprema lex est," 
1 Dill. M. Corp. §141 et seq. But the weight of authority is to the 
effect that the regulations in restraint of a lawful business must 
be reasonable. Ex parte Lacey, 108 Cal. 326; St. Louis v. Howard, 
119 Mo. 41 ; Phillips v. Denver, 109 Colo. 179. Clearly the regula- 
tions must be reviewable, else how can it be ascertained whether 
they are reasonable? It has also been held that a city has no 
authority, general or implied, to suppress or confine a lawful 
business unless the business be a nuisance per se. Crowley v. West, 
52 La. Ann. 527. 



COMMENT. 281 

The case Dobbins v. Los Angeles was carried from the Supreme 
Court of California to the Supreme Court of the United States. 
The decision of the California court was reversed. 25 Sup. Ct. 18. 
In rendering the decision, Mr. Justice Day said, in part, that 
every intendment is to be made in favor of the lawfulness of the 
exercise of municipal power in making regulations for the public 
health and safety, and that it is not the province of the courts 
ordinarily to interfere. But that, notwithstanding this, it is now 
well settled that municipal by-laws and ordinances are subject to 
investigation in the courts with a view to determining whether or 
not there has been an unwarranted interference with constitu- 
tional rights. Lawton v. Steel, 152 U. S. 133; Holdenv. Hardy, 169 
U. S. 366. 



